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DETAILED ACTION 

Status of the Claims and Examination 

Claims 115, 122 and 124-129 and 136-147 are pending and the subject of this Office 
Action. Applicant cancelled claims 130-135 in its response of 09 April 2009. 

A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is 
eligible for continued examination under 37 CFR 1.1 14, and the fee set forth in 37 CFR 1.17(e) 
has been timely paid, the finality of the previous Office action has been withdrawn pursuant to 
37 CFR 1.114. 

Applicant's arguments filed on 09 April 2009 have been fully considered but are not deemed 
to be persuasive regarding the previous rejection. Rejections not reiterated from this Office's 
previous action are hereby withdrawn. The rejections set forth herein constitute the complete set 
of rejections being applied to the instant application presently. 

Claim Rejections - 35 U.S.C. §112.2 

The following is a quotation of the second paragraph of 35 U.S.C. § 1 12: 

The specification shall conclude with one or more claims 
particularly pointing out and distinctly claiming the subject matter 
which the applicant regards as his invention. 

Claims 115, 122 and 124-129 and 136-147 are rejected under 35 U.S.C. 112, second 

paragraph, for indefiniteness. Applicant, in its Remarks filed on 09 April 2009, amended claims 

115 and 141, incorporating the language, "said dose being at least 10 6 Gy within a few atomic 

distances from the iodine in the rose Bengal." 
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The phraseology "within a few atomic distances" in claims 115 and 141 is a relative term 
which renders the claim indefinite. The terminology "within a few atomic distances" is not 
defined by the claim, the specification does not provide a standard for ascertaining the requisite 
degree, and one of ordinary skill in the art would not be reasonably apprised of the scope of the 
invention. 

The Examiner has considered the Applicant's citations of support from the specification 
in its most recent response and reviewed the referenced paragraphs to ascertain the definition or 
lack thereof of the newly claimed language. While the amended terminology in the claims is 
consistent with wording in the specification, one of skill in the art would not have proper 
guidance to determine what would be considered as a few atomic distances or a few atomic 
diameters even. As a result, the claims herein are indefinite. 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office Action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
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invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

Claims 115, 122 and 124-129 and 136-147 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over U.S. Patent No. 6,366,801 Bl [hereinafter referred to as "Cash et al"] in view 
of U.S. Patent No. 5,627,871 [hereinafter referred to as "Wang"] and Ariel et al, "Treatment of 
Inoperable Cancer of the Liver by Intra-Arterial Radioactive Isotopes and Chemotherapy," 
Cancer, Vol. 20, No. 5, pages 793-804 (1967) [hereinafter referred to as Ariel et al"]. 1 

The teachings of Cash et al, Wang, and Ariel et al from this Office's action of 09 
December 2008, 08 May 2006 and 28 August 2007 and all arguments emanating therefrom, are 
incorporated herein by reference, in total. Examiner also acknowledges and has considered the 
Declaration of Dr. C.G. Wang. 

Applicants now argue that Cash et al is inapplicable as a reference for obviousness 
against the current claims, because the reference does not show or suggest the use of line 
emission x-rays to cause emission of Auger electrons from the iodine in rose bengal accumulated 
in the lysosomes of cells in a dose of at least 1 0 6 Gy within a few atomic distances from iodine in 
the rose Bengal whereby to cause disruption of the lysosomes and death of the irradiated cells 
without destroying surrounding cells but instead teachings the use of heavy elements as X-ray 
intensifiers. Applicants go further to make the conclusive leap that insofar as Cash et al teach the 
necessity of limiting the dose of radiation used in its methodology, it teaches away from the a 
methodology that generates of dose of at least 10 6 Gy. 



1 Cited on the PTO-892 form filed on 08 May 2006. 
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The Examiner respectfully disagrees. While Cash et al lacks the specificity of at least 10 6 
Gy as a radiation dosage in the targeted area, the same is embodied by the teachings in Cash et al 
when looking to the establishment of a prima facie case for obviousness. Applicant does refer to 
some of the teachings in Cash et al and given the ranges to which Applicant cites, and giving the 
claims their broadest reasonable interpretation, radiation dosages for the affected area and 
surrounding tissues are within the purview of Cash et al. 

The Applicants further state that the secondary references do not supplement the 
deficiencies in Cash et al, the primary reference. However, as noted prior the radioactive iodine 
rose bengal disclosed in Ariel et al is reasonably acceptable as a type of rose bengal to those of 
skill in the art. Further, the line emission X-ray treatment as set forth in the previous Office 
Action by way of Cash et al in view of Wang reasonably suggests that the irradiation of iodine 
within the rose bengal compound type, thereby providing tumor treatment, as clamed in the 
present invention. 

In light of the disclosures, one of ordinary skill in the art would be motivated to utilize 
rose bengal as an anti-therapeutic agent to treat cancerous tumors. Thus, the combined references 
teach and make prima facie obvious how to use the claimed invention at the time that it was 
made. 

Conclusion 

No claims are allowed. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Alicia Hughes whose telephone number is 571-272-6026. The 
examiner can normally be reached from 9:00 AM to 5 :00 PM, Monday through Friday. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Ardin Marschel, can be reached at 571-272-0718. The fax number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 

Application Information Retrieval (PAIR) system. Status information for published applications 

may be obtained from cither Private PAIR of Public PAIR. Status information for unpublished 

applications is available through Public PAIR only. For information about the PAIR system, see 

http :/'/ pair-d i rcct-uspto . g ov . Should you have questions on access to the Private PAIR system, 

contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would like 

assistance from a USPTO Customer Service Representative or access to the automated 

information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Alicia R. Hughes/ 

Examiner, Art Unit 1614 

/Raymond J Henley III/ 
Primary Examiner, Art Unit 1614 



